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ISS« PRESENTED FOR REVIFW 

Tha Issue prsssntsd for rsvisv Is vhschsr s child who is s eltlssn 
of ths Unltsd Scstss hss Che right to intervene in the deportee ion 
proceedings ageinst a parent and be considered in the adjudication 
of relief froa deportation. 

STATEigirr or t« 

Keture of the Case 

This is e petition to reviev the decision of the Board of Imigretion 
Appeals, effiming the decision of the Isnigretion Judge that petition* 
er's notion to intervene in the deportation hearing of hie parents 
be denied end that petitioner's parents be ordered deported fron the 
United S til tee. 

COURSB OF PR0CEEDIHC8 

A Hearing before the ItaeigraCion Judge in accordance with 8 0.8. C. 

Sec. 1252 in the natter of Che daportetion of the petitioner's 
mother took piece on February 26, 1973. It was concedeo that she 
had stayed in the United States beyond the Cine authorised. The 
infant petitioner sought by notion to Intervene in these proceedings. | 
Hie notion wee denied by the Insigretion Judge, ee was the epplicatlon 

I 




of tho Bochor for indoflolto extonoion of voluntary da par Cura. 

PaclClonar'a aothar vaa ordarad to laava tha Unltad Stataa voluntarily 
on or bafora May 2S» 1973 or ba daportad. 

Appaal froB tha daclalon of tha Inalsratlon Judfa vaa fllad on March 
2, 1973 with tha Board of iBaigratlon Appoala. Oral arguoMot vaa 
haard on May 21, 1973. 

Tha daclalon of tha Board of Inalgratlon Appeals dated Baptambar 
28, 1973 afflnwd the daclalon of tha Inalgratlon Judge. 

On January 23* 1974 a Petition to Ravlov tha decision of tha Board of 
Inalgratlon Appeals uas fllad In Cbla Court In accordance vlth 8 U.8.C. 
llOSa (a) (1). Motion by respondent dated June 7» 1974 to dlsBlss 
tha petition for ravlev vaa denied without prejudice to decision on 
the nsrlta by tha Unltad States Court of Appeals on Juna 25, 1974. 

Petitioner soaks reversal of tha decision of tha Board of Inalgratlon 
Appeals and prays that tha Court of Appeals ranand tha caaa to tha 
agency with Instructions that the cltlsan child's notion Co Intarvana ’• 
ba granted. 

ST4TEMEMT OP PACTS 

Edwin Michael Enelso Is a United States cltlsan, born on MoVanber 
27, 1972 In ElahursC, Queans, Haw York. 

■■J 

f 
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Hi* father, Eduardo Enclao-Cardoxo (A19 542 320), a 24 ]raar old native 
of Mexico obtained hla vlaltor'a vine In Varacrox, Maxleot^ntcrad 
tha United Stataa on March 8, 1970. 

Edvln*a Bother, Lanin Tapia Enclao, (A19 542 321), la alao a 24 year 
old native of Mexico. She wax laauad a vlaltor'a vlaa In Varacnix, 
Mexico, and antarad tha Unltad Stataa on Rovaabar 2, 1970. 

Eduardo and Lanin net for tha flrat tlno ahortly after tha latter* a 
arrival In Nav York and ware married In Rev York on Saptai^r 18, 

1971. Both Eduardo and Lanin atayed beyond tha time authorlxad. 

On Auguat 30, 1972, tha Inalgratlon and Raturallxatlon Service laauad 
an order to ahow cauae and a warrant for the arraat of Eduardo. A 
hearing waa aat for tha next day, at which time Eduardo and Lanin 
appeared. Lanin waa In tha alxth month of pregnancy. At tha hearing, 
Eduardo waa granted voluntary departure on or before Rovambar 30, 

1972. Ha waa ralaaaad on a $500 bond, pending final order of dapor* 
tatlon. 

On Rovambar 27, 1972, Edwin Michael waa born. Counael raquaatad an 
axtanaloo of voluntary departure for Eduardo bacauaa of tha birth of 
tha baby and the hoapltallxatlon of child and mother. There waa no 
reaponae to thla raquaat. 


On January 17, 1973, tha chlld'a father waa Infomad that he had 
Lean ordered deported to Mexico. On January 31, 1973, a warrant 



of d«port4tloa vm lasuod and Eduardo vaa Inatructad to aurrandar 
for daportation on Fabmary 11, 1973. 

On Fttbruary 9, 1973, Eduardo Enelao, aorrandarad at tha lailgratloa 
and Raturallaatlon Sarvlca in Hav York City. An ordar to ahov cauaa 
uaa iaauad to tha aothar, and a baaring bafom tha Inaigration Judga 
«aa aat for Fabruary 20, (latar poatponad to Fabruary 26, 1973), which 
am tha procaadinga which ara tha aubjoct of tha inatant mviaw. 

Eduardo aubaittad an application, which waa grantad, for a atay of 
daportation, ponding tha daciaion in tha daportation procaddinga 
ogoinat hia wifa. Tha ordar to aurrandar for daportation on Fabruary 
11, 1973 waa cancallad. On tha aaaa day counaal attaaptad to fila a 
notion on bahalf of tha mapondant child, to intarvana and mopan 
daportation procaadinga againat hia fathar, but waa adviaad by tha 
Sarvica that auch notion, in viaw of tha granting of atay of dapor* 
tation, would ba unnacaaaary and indaad pronatum. It waa agraad 
batwaan counaal that adjudication of tha child'a righta in tha nothar'a 
caaa would conprahand tha aana iaaua in tha fathar 'a eaaa. * 

Rearing bafom tha Innigration Judge in tha nattar of tha nothar'a 
daportation proceeding took place on Fabruary 26, 1973. Tha lamigration 
Judga denied tha raapondant child'a notion to intarvana in tha pro- 
caadinga. An application on bahalf of tha raapondant nothar for 
indafinita voluntary dapartum waa denied. 8ho waa ordamd to laavn { 

I 

tha country on or before May 25, 1973, which haa bean axtandad by 

( 
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virtu* of Cb* procoodlng*. 

By virtu* of th* *xc*ptloa to 8 U.8.C. 1182 (*) (14) In f*vor of 
hi* p*r*nt* b*e*u** of th* child'* cltlt*n*hlp th* par*ot* h*v* 
priority to lunlgrnt* •* of lUrch 29, 1973, In accordanc* with 
22 CFR 42.62 (b) (2) (11). 

SUMMARY OP ARdtCNT 

A child who 1* * cltlsan of th* Unltad Stata* abould b* parolttad to 
Intarvan* In th* daportatlon procaadlng* agalnat hi* parant* In ordar 
to Inaura • forun for th* full and fair conaldaratlon of hi* right* 
a* a cltlsan. 

ARCIfgNT 

I. AM INFANT CITIZEN OF TEE UNI1ED STATES IS ENTITUD TO CERTAIN 
RIGHTS GRANTED BY TtB STATE IN WHICH IB LIVES AND BY TB 
FEDERAL GOVERNIBNT. 

Edwin Mlchaal Enclao 1* a cltlsan of tba Unltad Stata* 
by virtu* of hi* birth In Nav York In accordanc* with 8 U.S.C. 1401 
(•) ( 1 ). 

Undar th* law* of tha Stata of Now York, th* Infant cltlsan 
ha* a right to tha aupport and protactlon of hi* fathar. 

• • 

Tb« dutj of tbo fothor to support his child is codified 



la tha laws of Haw York (H,T. Faaily Court Act 8ae. 413 (HeKlnaay 1966). 

Tha statuta craatas aa obllgatloa which la primary 
aad absolute Otudalck w. Rudnlck . 55 Nlsc. 2od 532. 265 Hfl 2d 996 
(1967) ). 

Tha duty of tha father to support his child Is 
fundasMotal. extaadlat far bayoad flaaaclal obllgatloa. It has baea 
characterised by tha court as balag '*a aatural rl^t as wall as a 
legal duty of the paraat to care for. coatrol and protact tha child...** 
fRoa V. Doe . 29 N.T. 2d 188. 324 M.T.8. 2d 71. 272 H.B.2d 567 (1971) ). 

Tha duty of tha father creates a corraspoadlng right 
la tha child. It craatas a "fundaaantal right belonging to tha child 
and that right cannot be abrogated or derogated by any agraaasat of 
act of tha parent (Balt ▼. Balt . 67 Mlsc. 2d 679. 324 R.T.8. 2d 623 
(1971) ). 

Edwlif Endiso. tha Infant cltlsan. has as part of his 
birthright tha right to be raised and educated la this country. * 

This right has bean considered by tha courts la tha context of cases 
Involving tha custody of children, and although It may not be contro- 
lling. It Is recognised by tha courts to be a factor irtileh bhould 
not be lightly regarded (Matter of Radas v. Kadas . 23 Mlsc. 2d 246. 

249. 202 H.T.S. 2d 362. 3661. PaeDla v. Uslalll . 260 H.T.S. 2d 329). 

Tha adalnlstratlve proceeding Involved here Is tha deportation' * 


> 


■ 

*?, 

54 

'i 

hearing held in accordnnen vith the provisions of Section 242 of the 
lioigretion end nationality Act on February 26 » 1973, to detaraina 
the deportability of tha infant'a aotbar. On behalf of the infant 
petitioner a aotion vas aada to intervene in thaaa proceedings (sea 
Record, Itea II, Tranacript of Hearing in deportation proceeding, 
page 4-5). The notion was denied. The nother naa ordered to leave 
voluntarily or in the alternative, be deported. The deportation of 
tha parents will have the effect either of de facto deportation of 
the infant citiaen or tha abondonnent of tha infant to the charity 
of the State. In either event, the citiaen infant'a right to tha 
support and protection of bis parents in thelend of his birth and* 
citiaenship vill have been destroyed without his ever having been 
considered apart ftoa his parents. 

Before the child's right to his parents* protection and 
support can be subordinated to tha Governnent's interest in deporting 
these parents the child's right to due process under tha Fifth 
Aaendnent requirea that the child's rights be considered. The 
burden of petitioners is to demonstrate that tha best if not only 
method of resolving the issue is by granting the child's motion to 
intervene. 

• } 

II. ONLY BY INTERVENTION IN TW DEPORTATION PROCEEDINGS ITSELF 

CAN T« aTIZEM CHILD'S RIGHT ■ PROTECTED; ELSE TB PARENTS 

I 

WILL BE DEPORTED AND TIB CHILD'S RIGHTS WOULD IBVER B • . . 

CONSIDERED. 


( 


Th* CM* of Edvln Bnelco can boat bo raproaontad bj 
indapandant rapraaantation. It cannot ba M*«aod that tha intaraat 
of tha parant* la Idantlcal to that of tha child. Tha ■aaorandta ■ 
of lav praoantad by aalcua ably polnta out tha iaportancto of In- 
dapandant *tandlnt.(aaa Aalcua CurlM MaMrandtai of Lav, paga 2-3). 

Tha brlaf aubalttad to tha Board of Imlgratlon Appaala Includad an 
affidavit by tha Aaalatant Adalnlatrator In tha Mav York City Hunan 
Raaourcaa Adadnlatratlon, Spaclal Sarvlcaa for Childran, attaatlng 
to tha anotlonal and phyalcal naada of childran and tha aoclal and 
financial af facta of aaparatlon (sao Appendix, paga ). Buraly 

» 

thaaa ara vital laauaamd vhan thay ralata to United State* cltlMna 

dlapoaad of auanarlly and vlthout any conaldaratlon. 

The court* have "conalatantly” rajactad tha argunent that a ^ facto 
deportation of nlnor cltlxana void* the deportation order of tha 
parent (Aaluod v. Marahall . 461 E2d 710 (5th Clr, 1972). If va ara 
to agree vlth Ralph Waldo Enaraon that "a foollah conalatancy la tha 
hobgoblin of little nlnda**, auraly an unraaaonad conalatancy la the* 
evil ganlua of arbitrary raaulta. It la praclaaly to naka certain 
that baalc right* vlll not ba conalatently rejected that our ayatea 
of juatlce axlata. 

The court In Aalund v. Marahall atatad further that Ita "role la thla 
type of proceeding la not to conaldar tha fundanantal falrnaaa of tha 
raault , but only to conaldar the underlying falrnaaa of tha hearing . 

In tama of tha atatutory achaaa and tha conatl tut loaf * (aaphaal* added). 


8 





Our contention Is that tho sjrstaa falls vfaan the infant eltlsan is 
<laprivod of an adaquats forua for tha eonsidaration of tha unique 
and particular facts of his case, and whan in his absanca, his 
constitutionally protected rights are destroyed. 

That the unique and particular facts of each case aust j 

be considered in order to inhibit arbitrary action is nowhere better 
deaonstrated than by the wisguided urging of respondent that the j 

decisions in Applicat ion of Aaoury . 307 F Supp. 213 (8.D.R.T. 1969), 
Faustino v. IMS, 302 F Supp. 212 (8.D.N.T. 1969) and Ferdido w. IWg . I 

1179 (5th Cir. 1969), are dispositive of the present ease 
(Respondent's Affidavit in Support of Motion to Disaiss, paga 6-5), 

1 

^•pf****>i*tioo of tha infant in the egency proceedings would have 1 

distinguished the basis for Edwin Enclso's elaia, and clarified the | 

significant and controlling factors on which relief wight have been j 

presented. Edwin Enclso's parents were natives of the Western, not I 

the Eastern Renisphere. Edwin Enciso did not seek to avoid estebliahsd ‘ 

maMrical liaitations on the cleia that his citisenship creates the } 

right to the penaanent residence of his parents. Be did not urge 
that Section 201 (b) of the Inmigration and Kationality Act is un» 
consitutional in that it discrininates arbitrarily between infant 
citisens and citisens who reach their aajority. The facts of Edwin 
Enclso's case do not warrant the conclusion that Edwin Enciao's parents 
are people of bad moral character or that they entered into a collusive 
plan to enter tha United States for the purpose of creating a 








tui status by assns of gluing birth to sn Amrlesa eltlssn. Ths 
P*<*Bts of gdirln Enclso uodlsputodly will scqulrs psrasnsct rssldsnes, 

f 

In aecordsnes with 8 U.8.C. 1182 (s) (14). Idwla Inelso's clsla Is 

’ I 

llwltod to ths eontsntlon that boeauss hs Is a eltlssn of ths United 
8tatas hs Is entitled to have ths particular factors of his csss 
eonsldarsd before a decision Is aads ss to deferring or enforcing 
his parents* departure froa ths United States during the period 
pending the Issuance of their visas. 

Courts have given ba ckh a n d e d or uneasy acknowledgsant to 
the wrong of bringing about ths ^ facto deportation of an Infant , 
cltlsen without considering the equities Involved In his particular 
case. In Application of Aaourv the court aentloned that ^the huasnl- 
tarlan appeal In the Instant case Is less coapelllng than that posed 
In other cases” (pegs 217). The Court In Aal»- d v. Marshall , answering 
the objection that the agency. In passing on the question of discretion* 
relief, did not take Into consideration the effect of the order 
of deportation on the wlnor child, rationalised that had It done so, 
no different result could have obtained, because the wother had not 
deK>nstrated that she was of good woral character. Ho less a wrong 
Is created were Edwin Enclso to be left In the United Ststes as a 
ward of the State of Hew York. 

It had been argued that Section 106 of the Act does not 

( 

preclude a wlnor child whose parents are under an order of deportation 

• • 

froai bringing an action for declarar.ory Judgeaent and Injunctive 
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In tbn District Court. In Application of Aiwurr It hold 
that tha District Court In tha Southam District of ffsw York had sub* 

Jact aattar jurisdiction whan tha Infant sought. In subtanea, a 
paraanant stay of tha deportation order against his parents. It Is 
our belief that this decision was In error attJ reflacta a alsundar* 
standing. If not Ignorance, of tha history and purpose of tha 1961 
amandasnt to the Imlgratlon and Rationality Act (Sac. 106 (b). Pub. 

L. Mo. 87*301, see. 5, 75 Stat. 653 (1961) ), In so far as the 
District Court assuasd jurisdiction to rsvlsw a. final order of daporta* 
tlon. 

Since, as hare, tha relief for the child whan granted Is 
to Bcdlfy tha final order of deportation, the deportation proceedings 
are tha only proper f ones. (Chans Pan Kwok v. INS . 392 0.8 , 206 (1968); 

Potl V. INS . 375 U.S. 217 (1963) ). 

III. INIERVENTIOM IS APPROPRIAH AS A MATTER OP C0H8TI1U1I0IIAL 
RIGHT AS WELL AS PUBLIC AND JUDICIAL POLICY. 

A. Tha due process clausa of the Fifth Aasndaent Includes 
tha right to notice and tha opportunity to be heard. Sines the child 
was raprasantad thara Is no question of notice. But there Is the 
question of tha right to be heard which Is long astabllshad. For 
Instance, In deciding that tha United States Constitution requires 
that recipients be afforded a trial type hearing before temlnatlon * • 
of their welfare benefits, tha Court In Coldbars e. Rally . 397 U.S. j 

; ll 

-.1 
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234( (1970) • r«J«ct«d tha arguatnt Chat contidaratlon of tha oxtant 
to which tha individual aajr auffor griavoua loaa ara outvaighad by 
eountarvailing govaromant intaraata in conaarving fiacal and adaini> 
atrativa raaourcaa. 

Cutting off a walfara racipiant in tha faca of "brutal naad" without 
a prior haaring of aooa aort waa bald to ba unconaeionabla and tha 
daaira to protaet public funda did not juatify denying tha ordinary 
atandarda of dua procaaa. (Kallv v. Wvman . 294 F. Supp. 893, 899, 900 
(1968) ). 

It ia difficult to inagina what ovarwhalaing conaidaration could* 
Juatify tha cutting off froa an AMrican citisan tha conaidaration 
of tha righta and banafita of hia citiaanahip and tha protaction of 
hia paranta by routine rejection of hia raquaat to ba heard. 

B. Intervention below ia tha orderly procaaa of adjudication. 

It paraita aaritorioua caaaa to ba granted appropriate relief. It 
aatiafiaa tha procedural raquiraoenta. It ia within tha agancy*a 
eapabilitiaa. 

Tha adainiatrativa agency, expert in tha technique of weighing factora 
relevant to tha granting of diacrationary relief and expert ia tha 
tachnicalitiaa of tl'O Imaigration law, ia tha appropriate fonia for . 
tha appearance of thn infant citiaan to inform tha agency of hia 
intareat and to moderate tha arbitrarinaaa of agency action (Obarat, 

• . 

gartiaa to AAiiniatrativa Procaedinxa . 40 Mich. L, Rev. 378 (1942) ), 
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Indeed If Edwin Enclso'e right to protection and support ere cut 
off without the right to be heard and If review of the deportation 

order la solely, as stated In 8 U.8.C. llOSa, In the Court of Appeals, 

• » 

there would be a consltutlonal requirement to provide this Court a 
factual record on which to measure the child's claim. Of course, 
not all claims will require relief. In some cases the alien parent 
will be able to provide support for the cltlsen child even after 
deportation. In other cases the ground of deportation Itself may 
so overbear the child's right as to require denial of relief. How- 
ever, In every case an adjudication should be made. In the Instant 
case counsel submits that sjbstantlal relief would have been granted 
had the child's problem been considered. Bow much more preferreble 
that the facts and preliminary adjudication be conducted by the 
Immigration Service In the course of an existing hearing than by the 
Courts. 

C. 'The right of the Infant to Intervene In the deportation 
proceeding against his parent Is protected by the rules of equitable 
procedure. In Leary v. P.8. .f224 US 567, 56 L.Ed 889, 32 SC 599) the 
court denied Intervention but noted that "this case does not fall within 
the exception to the rule where a third party asserts some right which 
will be lost In the event that he Is not allowed to Intervene before 
the fund Is dissipated." This category of cases which support the 
right of the Infant cltlsen to intervene In the absence of statutory 
permission or directive, embraces those cases In which a person who keeha 





to Intorvono My m • rooult of tho ordor or judgoMot, bo loft with 
tho elola which "ol though tochnlcolly unla^lrod, it proctieolly 
ond foetuolly worthloso.? (Rood, Co^uloory Jolndor of Portloo In 

I 

Civil Aetiono, SS Michigon Low Rovlow 327, 336 (1937) ). Edwin 
Enc iso's cloia foils within this cstogory. 


In such COSOS, it is sufficient thst tho doniol to intorvono would 
result in o "procticol doniol of cortoin relief to which the intorvonor 
is foirly ontitlod". (Credits CoMwitotion Cowpony v. United Stotos . 

177 US 311 (1699) ). It is true in tho instont csso thst the infsnt 
citisen is not in dongor of losing his citissnship. But tho scco^sny- 
ing rights to bo roisod hero end to hove tho support end protection of 
his porents hero - rights to which ho is foirly entitled - would bo 
tominstod, in s prscticsl sense, by on ordor of doportstion ogoinst 
his parents. "In such cases," the court hold, "on ordor denying leave 
to intorvono is not discretionary with tho chancellor, ond will 
generally furnish tho basis for an appeal, since it finally disposes 
of tbs intorvenor's claim by denying him all right to relief." 


D. The intervention sought is not barred by any statute. 8 U.S.C. 

1252b provides in part that: 

"...Proceedings before e special inquiry 
officer acting under the provisions of 
this section shall be in accordance with 
such regulations, not inconsistant with 
this chapter, aa the Attorney Generel shall 
prescribe. 6uch reguletions shall include 
requiresienta that..." 
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F«v easas hava daalt with tha problaa of Intarvantloo In procaadlngt 
bafora an admlnlstratlva aganey in tha abtaoca of spaclflc languaga 
in tha atatuta. Thoaa casaa vhlch hava conaidarad tha iaaua eoneluda 
that considarationa of conatitutlonal dua procaaa of lav or raqulra> 
oanta of falmats and aqultjr aandata Intarvantlon. For Instanea, 
tha holding In Hord v. Griffin . 86 F.2d 481 (7th Clr, 1936) raquirad 
tha National Railroad Adjuatoant Board to panait a non-aaiabar of a 
union to intarvana in a procaading involving tha union on a quaation 
of aanlority. So alao in Journal Co. v. Fadaral Radio Co— iaaion . 

48 F.2d 461, (App. D.C. 1931), undar a prior atatuta which did not 
raquira notica o* haaring on tha grant of radio licanaaa, a licanaa 
waa grantad to a Florida atation and a Maina atation on tha aaaw 
wava*band aa that pravioualy authoriaad for Plaintiff'a atation in 
Wiaconain. Tha Court of Appaala hold plaintiff waa antitlad to notica 
and tha opportunity to ba haard notwithatanding tha abaanca of 
atatutory raquiraaant in viav of tha liaiting affact of phyaical 
intarfaranca of tha coopating licanaaa. 

Sinca tha atatuta doaa not raquira tha raault Raapondant aaaka to 
uphold, tha problan of avoiding danial of dua procaaa doaa not call 
for an axtraordinary Judicial intarpratation. Rathar it auggeata 
that tha notion to intarvana ahould hava been grantad in order to 
provide tha raquirad opportunity to ba haard. 
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COHCLUSIOII 


For tha rcABoiu statad, the daclslon of tha Board of Imlgratloa 
Appcala ahould ba ravaraad and tha casa ranandad to tha laalgratloo 
Judga with Inatnictlona to grant tha notion to Intarvana. 

July 31, 1974 Raspactfully aubmittad. 


Marlon R. Ginabarg 


Janaa J. Orlov 



